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UnionsWA submission to inquiry into WorkSafe

UnionsWA is the governing peak body of the trade union movement in Western Australia, and the

Western Australian Branch of the Australian Council of Trade Unions (ACTU). As a peak body we are

dedicated to strengthening WA unions through co-operation and co-ordination on campaigning and

common industrial matters. UnionsWA represents around 30 affiliate unions, who in turn represent

approximately 140,000 Western Australian workers.

UnionsWA thanks the Committee for the opportunity to make a submission to the inquiry into

WorkSafe. Every worker has a right to a healthy and safe work environment, so that all Australians

can go to work and return home unharmed.

The modern occupational safety and health system is the creation of the trade union movement.

Current occupational safety and health laws (OSH) were enacted as a result of significant

campaigning from trade union members and workers. The continuing successful operation of the

OSH system depends on workers, through their representative trade unions, having an organised,

independent voice and means of prosecution.

The challenges facing occupational health and safety regulators are great. The changing nature of

work and the arrival of the 'gig economy' is putting pressure on workers and many new business

models are set up to circumvent workers compensation and occupational health and safety

responsibilities.

The re-emergence of black lung in Queensland is a timely reminder of the risks of a business-as-usual

approach to safety regulation. It also demonstrates that there is always room for improvement for

both occupational health and safety legislation and regulators.

The regulation of occupational health and safety in WA in recent years has been significantly lacking.

WorkSafe's ability to regulate the safety of workplaces has been hampered by budget cuts, an

inadequate database, outdated internal policies and procedures, and a reluctance to cooperate with

unions.

To address the Inquiry's specific terms of reference:
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WorkSafe's performance against the objects of the Occupational Health and Safety Act 1984 and

funding and resourcing of WorkSafe

UnionsWA and our affiliated unions believe that a number of key objectives of the OSH act are not

being adequately regulated in Western Australia.

Using Safe Work Australia Data, we can see that WA's incidence rates of workplace fatalities remains

stubbornly high. The five year average of incidence rates has WA at 1.6 fatalities per 100,000. This

makes it the 3 rd highest state after Tasmania and Queensland. By comparison Victoria has 0.9

fatalities and New South Wales has 1.2'

Unions are concerned that legislative remedies take too long. In February 2015 two workers died

from a tragic incident at the Morley Galleria shopping complex. In response to this and other

fatalities the previous state government waited until August to announce their intention to ban live

electrical work. Two years later we are yet to see the ban enforced in regulations.

WorkSafe's role as an education body has also been significantly hampered by budget cuts.

Previously it was common for WorkSafe to develop a large range of promotional material to educate

workers on occupational health and safety issues. However in recent years the amount materials

such as posters or flyers have reduced significantly.

The experience of our affiliates is that they struggle to deal with WorkSafe to ensure we have safe

workplaces in WA. Union officials who call Worksafe to report incidents or union members who have

witnessed unsafe work have reported to UnionsWA that their motives for reporting incidents are

questioned when they speak to WorkSafe.

Our affiliated unions have previously requested information from WorkSafe about: the number of

complaints that lead to investigations; and for the statistics on total investigations. They have been

told that WorkSafe does not have a database that can produce this information without significant

manual sorting.

The lack of an adequate reporting database leads to a reliance on other statistics for occupational

health and safety information. The only other source currently in Western Australia is compiled by

WorkCover from workers compensation claims. This data serves a useful purpose, but has severe

li mitations as not all workplace injuries are reported to WorkCover and often are compensated

directly by the employer or workers are persuaded to claim income protection insurance.

Adequacy of administrative processes, including complaints, investigations and prosecution

processes

UnionsWA has serious concerns about the prosecutions and investigations processes of WorkSafe.

We believe that long delays in prosecutions, the decreasing numbers of overall investigations and

the lack of follow up on investigations and improvement notices are harming occupational health

and safety in WA.

Comparative Performance Monitoring Report (July 2017)
https://www.safeworkaustralia ,goy.au/system/files/documents/1707/cornparative-performance-monitoring-
report-18th-edition-revised.pdf
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That latest information released by Safe Work Australia in the Comparative Performance Monitoring
18th Edition (revised July 2017) show that:

• proactive workplace investigations in WA have dropped from 6,612 in 2010-12 to 5,114 in

2014-15

• reactive workplace visits have dropped from 4,754 to 3,264 (A total drop of 2,988 visits per

year between 10-12 and 14-15).

While the number of field active inspectors is 0.9 per 100,000 workers in 2014-15 compared to 1 in
100,000 in previous years 2, anecdotal evidence from WorkSafe inspectors to UnionsWA is that the

field active inspectors are required to carry out a greater variety of administrative and enforcement

tasks than before, limiting the field time of inspectors.

Union health and safety representatives report that they find it difficult to engage with WorkSafe

when initiating complaints and that it is difficult to get a WorkSafe inspector to attend workplaces.

A larger number of proactive safety inspections are needed to ensure that accurate spot checks of

safety are taken in high risk industries. It is unfortunate but true that many workplaces will only be

safe if there is a risk of prosecution or fines against employers and managers

There is a trend to shift more responsibility for OSH management in the workplace onto workers and

health and safety representatives yet at the same time workers are being provided with fewer rights

to seek assistance from their union representatives for OSH issues.

With fewer safety inspections and less access to their unions, workers will continue to have greater

responsibilities but fewer means to carry them out effectively.

While WA's overall number of workplace fatalities is stable, we believe much more can be done to

reduce that number by both enforcement and education. Recent high profile fatalities in

construction are yet to result in prosecutions by Worksafe, some of which we are nearly two years

later with no public action against the employer.

We believe that some of the delays in prosecuting fatalities are unacceptable. We support

comments from our affiliated unions which criticise Worksafe's investigations after serious incidents

and fatalities.

Timely implementation and public education of coronial inquest recommendations arising from a

workplace death

UnionsWA is, in principle, supportive of coronial inquest recommendations being acted upon in a

ti mely manner, with accompanying public education. However we have concerns about the

feasibility of doing so given certain practices that the state coroner has adopted when making

recommendations around work related deaths. Specifically; when coroners recommend applying

the requirements of Australian Standards to OSH regulations and/or Codes of Practice.

2 2 Comparative Performance Monitoring Report (July 2017)
https://www.safeworkaustralia.gov.au/system/filesidocuments/1707/compa  rative-performance-monitoring-
report-18th-eclition-revised.pdf
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A recent example of this is the recommendation from the Inquest into the Death of Robert Stephan

Hamiora Serjeant that'

the Western Australian Commission for Occupational Safety and Health and the Minister
of Commerce consider and, if appropriate, implement as soon as possible amendments to the
Occupational Safety and Health Regulations 1984 to apply the requirements of AS 3850:2015
to civil construction works.

In the Minister's response to the state coroner, he made the point that'

the WHS laws have minimal references to Australian Standards and therefore ... there may
be consequences for referencing Australian Standards.

In 2016 the WA Parliament's Joint Standing Committee on Delegated Legislation (which includes

regulations, policies and codes of practice) published a report into Access to Australian Standards.

The report arose from concerns that 'With increasing frequency „. standards are becoming law

0 through being incorporated in delegated legislation'.5

Generally, laws made by parliaments and the executive through statutes and statutory
instruments, or local laws made by local governments, are freely available to everyone
though libraries and websites, but this is not the case with material such as the standards
which are adopted in those instruments or local laws.

The Inquiry found that

... whilst departments and agencies are free to incorporate Standards into their delegated
legislation as a matter of law, few of them provide adequate facilities for those affected by
that legislation to access them free of charge.

UnionsWA's affiliate, the Shop, Distributive and Allied Employees' Association of WA (SDAWA),

pointed out to the inquiry that

The cheapest price to purchase these Standards is $111.02 and $93.23 respectively. Were the
union to purchase these Standards, even at a higher purchase price to allow for copying, it
would be breaking copyright to publish the pertinent sections in our member magazine or
even a mail-out to members employed by Woolworths and its subsidiaries. In order to
disseminate the relevant information the union would have to pay a royalty for reproducing
the content, and given the high turn-over of staff in the retail and associated sectors this
could be a very costly exercise to repeat at regular intervals.

As workers can potentially be disciplined or even sacked for failure to comply with Standards,

incorporating them into 'day to day' practices of health and safety is impractical unless the

information can be made publicly available and easily accessible.

Inquest into the Death of Robert Stephan Hamiora SERJEANT (18 April 2017)
http://www.coronerscourt.wa.gov.au/l/inquest  into the death of robert stephan hamiora serjeant.aspx? 
uid=3565-9358-6958-1657

Letter from Minister to State Coroner (7 June 2017)
http://www.coronerscourt.wa.gov.au/ files/recommendation Serjeant.pdf
s Joint Standing Committee on Delegated Legislation, Access to Australian Standards, Report 34 (June 2016).
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In its own submission to the inquiry, UnionsWA reported the experiences of Steve McCann, who at

the time was the Health and Safety Officer of our affiliate the CFM Eli Construction and General

Division, and was previously employed for four years as a WorkSafe Inspector. He informs us that, as

all inspectors need to understand the relevant OSH regulations, and Australian Standards are heavily

referenced within those regulations, access to and knowledge of the standards was crucial for his

work. This was particularly the case if he needed to issue a Provisional Improvement Notice (PIN)

about a health and safety issue.

The company SAI Global, which provides the commercial database of Australian standards, was

floated on the stock exchange in 2003 by Standards Australia. SAI and Standards Australia signed a

15-year contract whereby SAI publishes and sells 6900 standards that apply across hundreds of

industries. In 2014 SAI-Global was almost bought out for $1.1 billion by private equity firm Pacific

Equity Partners. Given the importance of standards, and the commercial costs of accessing them, it

would appear to be risky to leave those costs at the mercy of possible Private Equity buyers who will

be mainly concerned with maximising their returns, rather than providing accessible information.

While acting on improving the legislative framework after significant incidents is important — we

don't support automatically adopting coronial recommendation if it requires incorporating

Australian Standards. Other avenues such as inserting clear provisions into regulations can be a

more impactful method of improving our legislation in order to ensure coronial recommendations

are workable.

Legislative and jurisdictional issues

UnionsWA has been a long-time supporter of strong and consistent harmonised OSH legislation in

Australia. However our support has always been conditional on a national approach that does not

compromise or reduce the protections and standards for workers in any state or territory

jurisdiction.

There has been some significant indecision in Western Australia over time about the adoption of the

model Work Health and Safety Laws. WorkSafe conducted its first submission process and review of

O
the model legislation in 2009 and currently eight years later the merits of the model legislation is still

being debated in Western Australia.

While the debate has dragged on our legislation has lost pace with emerging safety issues. Our

legislation currently does not appropriately capture emerging issues such as:

• Changing nature of work and the 'gig economy',

• Challenges of increasing number of visa and international workers;

• Challenges arising from the National Disability Insurance Scheme;

• Increasing evidence of the impact of exposure to occupational carcinogens; and

• Violence in the workplace.

Over the past eight years all the recent legislative reviews and public commentary on OSH laws in

Western Australia the phrases 'red tape' and 'reducing the regulatory burden' have been used

frequently.
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We submit that these phrases are political and ideological, and have no place for consideration in a
modern OSH legislative framework. Any changes made to OSH laws must be viewed in the context of
the devastating effects of occupational injury and disease on the Australian community, rather than
then the costs to business of complying with regulations that prevent workplace injuries from
occurring.

The reality is that the complete removal of 'red tape' and 'regulatory burdens' would result in
workplaces with no health and safety whatsoever. If a particular rule or regulation is accused of
being 'red tape' the onus should be on the accuser to demonstrate how the aim of that rule or
regulation can be achieved in another way. Without such a requirement, references to 'red tape'
and 'regulation' are just empty rhetoric.

The total costs of workplace injury and illness to the Australian economy has been estimated to be

$34.3 billion 6 .The total cost of injury and disease borne by employers is a mere 3 per cent, while 44
per cent is borne by workers and 53 per cent by the community.

0 Much of the recent analysis of OSH looks at regulations through the perspective of costs to
employers against the direct costs of workplace injuries. A far broader view must be taken which
takes into account the cost of pain, suffering and early death, which again could add a further $48.5
billion to the figure above.

Given that so little of the total cost of injury is borne by employers, it must be viewed as a
fundamental part of any 05H system that employers carry the cost of preventing these injuries. Any
reduction in legislative protections for workers must be done with hard evidence and not be based
on ideological grounds.

We strongly recommend that this opportunity is used to ensure best practice laws are adopted so
that West Australian workers are the best protected by the state occupational safety and health
system in Australia. No worker, regardless of jurisdiction, should be worse off in comparison to
either the model WHS laws or the current state Acts.

0 UnionsWA and its affiliates would be happy to give evidence directly to the Committee.

Yours sincerely

Meredith Hammat
Secretary

6 National Occupational Health and Safety Commission (2004), The Cost of work-related injury and illness for
employers, workers and the community
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